ST 99-0033-G L 01/11/1999 COWUTER SOFTWARE

CGenerally, sales of "canned" conputer software are taxable retail sales in
IIlinois. See 86 Ill. Adm Code 130.1935. (This is a GL.)

January 11, 1999

Dear M. XXXXX:

This letter is in response to your letter dated Decenber 1, 1998. The
nature of your letter and the information you have provided require that we
respond with a CGeneral Information Letter which is designed to provide genera
information, is not a statenment of Departnent policy and is not binding on the
Departnent. See 86 IIl. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and made inquiry as follows:

W have a service center in Illinois that has acquired conputer
software from an out-of-state vendor. Attached is a copy of our
contract with the supplier. We are questioning if it is subject to

sal es or use tax because:

a) it isnot a'sale at retail' or
b) is it exenpt under the Reg. 130.1935(a)(1)

As to point a, please refer to paragraph

1) 8.2.1 which indicates no title or ownership is transferred to the
cust omer,

2) 8.1.2 which restricts our action with out the perm ssion of the
suppl i er

3) 8.2.3 which Iimts our ability to nodify the software.

4) 6.1.4 requires us to return an software replaced under warranty

Wth respect to the about paragraphs we ask if title has transferred
sufficiently to nmeet the requirenent of a 'sale to retail

Wth respect to point b, please refer to paragraph

1) 8.1.3 which Iimts our ability to make copies

2) 8.1.1 which Iimts our ability to sublicense

3) 8.9.3(e) which gives us a right to another copy if the origina
i s unusabl e

4) While the contract is silent on disposition of the software once

our license has expired, we feel the restrictions placed on us
(unable to nove to another conputer, nodify, transfer, or sell)
indicates the seller expects the software back or expects us to
destroy it after we are no |onger using the software.
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Wth respect to the second set of paragraphs we ask if this is exenpt
fromsales tax as a 'license of software' under rReg. 130.935(a)(1)

Thank you for your tinme and hel p.

We are unable to give you the ruling you request in the context of a CGenera
Information Letter. The followi ng general information is helpful in determning
whet her conputer software is taxable.

CGenerally, sales of "canned" conputer software are taxable retail sales in
IIlinois. See the enclosed copy of 86 Ill. Adm Code 130.1935. However, if the
computer software consists of custom conputer prograns, then the sales of such
software may not be taxable retail sales. See Section 130.1935(c).

Custom conputer prograns or software are prepared to the special order of
the custoner. The selection of pre-witten or canned prograns assenbled by
vendors into software packages does not constitute custom software unless rea
and substantial changes are nade to the progranms or «creation of program
interfacing logic. See Section 130.1935(c)(3).

If transactions for the licensing of conputer software neet all of the
criteria provided in Section 130.1935(a)(1), neither the transfer of the software
or the subsequent software updates will be subject to Retailers' Cccupation Tax.

A license of software is not a taxable retail sale if:

A) it is evidenced by a witten agreenment signed by the licensor and the
cust omer;

B) it restricts the custonmer's duplication and use of the software;

(@) it prohibits the custonmer fromlicensing, sublicensing or transferring

the software to a third party (except to a related party);

D) the vendor wll provide another copy at mnimal or no charge if the
custoner | oses or damages the software; and

E) the custoner nust destroy or return all copies of the software to the
vendor at the end of the license period.

As stated above, |icenses of conputer software are not taxable if they neet
all of the criteria listed in Section 130.1935(a)(1). However, item (D) of that
part requires the license to contain a provision requiring the vendor to provide
another copy at mnimal or no charge if the custoner |oses or damages the
software. The Departnent has deenmed software |icense agreenents to have net this
criteria if the agreements do not contain a provision about the |oss or damage of
the software, but the vendors' records reflect that they have a policy of
providing copies of software at mnimal or no cost if the customers |ose or
destroy the software.
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Iltem (E) of this part also requires a license to require a custoner to
destroy or return all copies of the software to the vendor at the end of the
i cense period. The Departnent has al so deened perpetual |icense agreenents to
qualify for this criteria even though no provision is included in the agreenents
that requires the return or the destruction of the software.

I hope this information is helpful. The Department of Revenue maintains a
Wb site which can be accessed at www. revenue.state.il.us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A Jarvis
Associ at e Counsel

MAJ: msk
Enc.



